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Where Do the ERISA Dollars Go?




ERISA REIMBURSEMENT PROCEEDS:
WHERE DOES THE MONEY GO?

By Roger M. Baron and Delia M. Druley

A possible . . .

reason [to allow subrogation], that of ultimately reducing

insurance rates by virtue of subrogated recoveries by insurers, has simply not come
to pass. Insurers consistently fail to introduce the factor of such recoveries into
rate-determining formulae, but rather apply such recoveries to increasing dividends
to shareholders.- John FE. Dobbyn, Insurance Law in a Nutshell 284 (3d ed. West

1996).

In a recent decision, the Supreme Court
recognized that insurance companies have a
conflict of interest in administering ERISA
plans. Metropolitan Life Ins. Co. v. Glenn,
128 S. Ct. 2343, 2345. (2008). “Often the
entity that administers the plan, such as an
employer or an insurance company, both
determines whether an employee is
eligible for benefits and pays benefits out
of its own pocket. We here decide that this
dual role creates a conflict of interest[.]”
Id. This conflict of interest becomes
particularly stark when considering
subrogation or reimbursement. While
insurers often argue that the decision to
pursue subrogation is motivated by a desire
to lower premiums, the proceeds of these
recoveries do not flow to the benefit of
insureds. Rather, the money recovered
increases the insurer’s bottom line,
payouts to shareholders, and executive
compensation, intensifying the “conflict of
interest” the Court observed in Glenn.

The Double Recovery Myth

The most common justification utilized by
insurers and ERISA plans for pursuing
subrogation against beneficiaries is that it
is done for the benefit of the other
insureds. “Insurers have claimed that
[subrogation clauses] are justified, arguing
that the insured should not be permitted to
receive benefits from the insurer and be
paid by a third party for the same loss, as
the beneficiary would receive an
unjustified windfall.”' Legal authorities
have critiqued this double recovery
argument, pointing out that the premiums
paid by the insured were in exchange for
indemnification.” A similar criticism

of the windfall argument is that it is tze
insurer, not the insured, who receives a
windfall through subrogation, because the

insurer is able to recoup its costs through
reimbursement, despite the fact the insurer
had been paid a premium for coverage.’
This observation is not new. Over forty
years ago, Professor Edwin Patterson
wrote “Subrogation is a windfall to the
insurer. It plays no part in rate schedules
...7% As has previously been explained:

In paying the loss, the insurer
simply pays an anticipated loss on
a risk that has been actuarially
distributed over a pool of
similarly-situated individuals. The
initial setting of the insurance
premium for the transfer of the
risk from the insured to the
insurer encompasses the insured’s
pro-rata share of total estimated
losses for the pool, as well as the
insured’s pro-rata share of the
insurer’s profit to be realized
from the insurance undertaking.’

Subrogation recoveries are not included in
this calculus. Insurance premiums are
calculated based upon losses actually
incurred and adjusted to allow the company
to turn a profit.® Subrogation recoveries
are not included in the factors that
influence premium calculation.

Rates

The speculative and remote nature of a
successful subrogation claim also weighs
against its inclusion as a factor in rate
setting.” In terms of analyzing risk, it’s
important to remember that the medical
bills in catastrophic cases have to be paid,
regardless of the cause of the injury. The
insurer must pay, regardless of whether the
insured is sick, struck by lightning, injured
in a one car accident where the insured was

at fault and there is no possibility of
recovery, or if this person was struck by

an uninsured tortfeasor. The possibility

of a subrogated recovery exists only

in those instances where injuries were
inflicted by a tortfeasor and there is a
successful settlement or recovery in

court. Furthermore, due to the often-
protracted nature of litigation and settlement
negotiations, the determination of whether
there is a chance for subrogation occurs long
after the event and long after the bills have
been paid. “The delay in this whole process
militates against the inclusion of subrogated
recoveries in the setting of rates. It’s just
not done.”

Various courts have recognized that
subrogation does not lead to lower
premiums. See Cooper v. Argonaut Ins. Co.,
556 P.2d 525, 527 (Alaska 1976); Allstate
Ins. Co. v. Druke, 576 P.2d 489, 492 (Ariz.
1978) (en banc); Travelers Indem. Co. v.
Chumbley, 394 S.W.2d 418, 425 (Mo. Ct.
App. 1965); DeCespedes v. Prudence Mut.
Cas. Co., 193 So.2d 224, 227-28 (Fla. Dist.
Ct. App. 1966); Rimes v. State Farm Mut.
Auto. Ins. Co., 316 N.W.2d 348, 355 (Wis.
1982). Thus, there is judicial skepticism
regarding insurers’ purposed justification
that the allowance of subrogation creates

a benefit for all insureds. Furthermore,

a review of many ERISA reimbursement
cases demonstrates that the insured is often
left in a devastated situation, lacking full
compensation for losses and certainly not
attaining a windfall at the expense of the
insurer.’

ERISA Beneficiaries

ERISA plans continue to assert the double-
recovery argument, sometimes arguing the
language of the statute, requiring an ERISA
fiduciary to “discharge [their] duties solely
in the interest of the [plan] beneficiaries”
requires a plan to pursue subrogation for
the benefit of the other beneficiaries.'
While this ignores the harm to the
individual injured beneficiary, some plans
go so far as to argue that the individual
beneficiary’s interest is not cognizable
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under the statute. There is some support
for the position that ERISA’s protections
extend primarily to insureds as a class. In
Massachusetts Mutual Life Insurance Co.
v. Russell, the U.S. Supreme Court
observed, “A fair contextual reading of the
statute makes it abundantly clear that its
draftsmen were primarily concerned with
the possible misuses of plan assets, and
with remedies that would protect the entire
plan, rather than with the rights of an
individual beneficiary.” 473 U.S. 124, 142
(1985). But even if this were so, the
decision to pursue subrogation at the
expense of a particular beneficiary does
not create a benefit for the plan
participants as a group because subrogation
recoveries do not lower insurance
premiums. Rather, the subrogation inures
to the benefit of the insuring entity."
Furthermore, following the Court’s
decisions in Varity Corp. v. Howe, 516
U.S. 489 (1996) and LaRue v. DeWolff,
Boberg & Assoc. Inc., 552 U.S. 248
(2008), it is clear that ERISA’s fiduciary
protections extend to individuals, as well
as the class of plan beneficiaries.
Accordingly, the pursuit of subrogation
against individual beneficiaries may be
tantamount to a breach of an ERISA plan’s
statutory obligation to act “solely for the
benefit of plan participants.”'?

Insurers’ Utilization of Recoveries

While there is a “lack of comprehensive
data” on subrogation recoveries, many
legal scholars theorize that the proceeds of
subrogation recoveries are applied to

the bottom line of insurers."® “Insurers
consistently ... apply such [subrogation]
recoveries to increasing dividends to
shareholders.”'* One scholar flatly asserts,
“Subrogation recoveries are used to
increase executive compensation or
shareholder dividends, not to decrease
premiums.”"> Another theory is that
subrogation recoveries are treated like
unutilized reserves.

When an insurance company is
faced with a large claim, the first
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thing the company does is create a
reserve on its books. This looks
like a loss on the books. If the
insurer is not required to pay the
claim, the “book loss” is now
available as revenue or profit for
the insurance company. It is an
unutilized reserve which is
available for other purposes.

After discussing this with
insurance regulators and insurance
executives, I learned that the
treatment of subrogated
recoveries is similar. If the
insurer has an opportunity to
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pursue subrogation against a
beneficiary and is successful, it
recovers the money paid on a risk
which has already been accounted
for. And, these “book losses”
become revenue for the insurer
and are treated however the
management deems they should be
treated.'

The general consensus among legal
scholars is that this revenue does not flow

continued on page 28
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ERISA Reimbursement Proceeds - Cont.

to the benefit of consumers by reducing
insurance rates, but rather increases
executive compensation and shareholder
payouts. The wisdom of continuing such
a policy has been questioned; “It is highly
debatable that public policy would favor
placing an additional windfall into the
pockets of an insurance company rather
than into the hands of an injured

individual.”"”

A review of the available numbers reveals
the injustice of a policy that allows
insurance companies to apply the proceeds
of injured beneficiaries’ tort recoveries
towards executive compensation and
shareholder dividends. According to
Forbes Magazine, in 2009, the CEO of
MetLife earned nearly $11 million, the
Hartford Financial CEO earned almost $10
million, and the CEO of AFLAC earned

- over100,000 cases
- 8,500 medical specialists
>90% WIN RATE year after year

MEDICAL RECORD REVIEW | ' TESTIMONY
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www.medlcalexperts com
MANAGE[E) BY ATTORNEYS AND PHYSICIANS SINCE 1990

nearly $7 million."® These numbers do not
include the compensation these executives
earned from the shares of the company
they own, which is substantial in

some cases. The MetLife CEO owns
approximately $31 million in shares of
MetLife; the Hartford Financial CEO owns
approximately $78 million in shares of
Hartford Financial; the AFLAC CEO owns
$127 million in AFLAC shares."” While
their executives earn millions annually,
insurers continue to argue that subrogation
is necessary to prevent injured
beneficiaries from recovering twice,
despite the injustice caused in many

cases.?”

Conclusions
The original and basic intent of Congress

in enacting ERISA was to protect workers
from pension plan abuses.?! Allowing

PRODUCT ANALYSIS SRRy
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ERISA reimbursement claims today is
arguably a current example of such abuse.
Permitting insurers to pursue subrogation
against injured beneficiaries is unjustified.
The major argument in favor of allowing
ERISA reimbursement claims — that
permitting subrogation lowers insurance
premiums — is false. Subrogation
recoveries are not factored into rates.
While there is little concrete data on what
insurance companies actually do with the
proceeds of subrogation recoveries, it is
clear that the money does not flow to the
benefit of the other insureds or
beneficiaries.
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